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DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge
Plaintiff filed the present action in Rhode Island
Superior Court alleging breach of contract and bad faith for
failure to pay long-termdisability benefits under plaintiff’'s
enpl oyee benefit plan. Defendant renoved the case to this
Court and filed a nmotion for summary judgnent. Plaintiff
subsequently filed an anmended conpl ai nt addi ng an ERI SA count.
There are three issues currently before this Court. The
first is whether this is an ERISA case. If it is an ERI SA
case, the second issue is whether plaintiff’'s bad faith claim
is preenpted by ERISA. The third issue is whether plaintiff’s
breach of contract claimis preenpted by ERISA. This witer

will address these issues seriatim



After close exani nation of existing case law, this Court
concludes that this is an ERI SA case and that plaintiff’s
breach of contract and bad faith clainms are preenpted by
ERI SA. Therefore, this Court grants defendant’s notion for
sunmary judgnent on those counts. As defendant did not nove
for summary judgment on plaintiff’s ERI SA count, that claim
will be dealt with in due course.
| . Background

John Morris (“plaintiff”) filed this present action
agai nst Highmark Life Insurance Conpany (“defendant”) in the
Rhode | sl and Superior Court on July 17, 2001 alleging breach
of contract for failure to pay long-termdisability benefits
pursuant to a disability insurance contract issued to him
t hrough his fornmer enployer, Giggs & Browne. Plaintiff also
al | eges defendant acted in bad faith in denying those
benefits. After unsuccessfully appealing defendant’s decision
to deny the benefits through an internal review process,
plaintiff brought this action seeking damages and attorneys
fees pursuant to R I. Gen. Laws 8§ 9-1-33 (1997).

Plaintiff filed a claimfor disability benefits with
def endant after he was injured in a notor vehicle accident on
January 13, 1996. Soon after the accident, plaintiff

underwent a cervical discetony and fusion. Plaintiff alleges



t hat he continues to suffer from neck pain, headaches, and

sl eep deprivation as well as from depression and decreased
concentration as a result of the pain. Plaintiff asserts that
the injury left himpermanently inpaired as defined by the
Ameri can Medi cal Association Guidelines on Permanent

| npai rment and that his treating surgeon has indicated that
plaintiff is unable to return to work as a pest control

techni cian on account of being conpletely disabled.

Def endant, however, contends that plaintiff’s treating

physi cian cl aimed that the surgery was successful and that as
a result of that medical opinion, plaintiff is able to work.
Def endant points to the fact that plaintiff was deni ed Soci al
Security benefits.

After plaintiff filed his conplaint, defendant renoved
the case to this federal court on August 22, 2001 on the basis
of diversity jurisdiction and federal question jurisdiction
contending that the case is governed by the Enpl oyee
Retirenment Income Security Act of 1974, 29 U.S.C. § 1001 et
seq. (2000) (“ERISA"). Defendant clains that although it
al l owed plaintiff to supplenment the claimfile with additional
medi cal evidence during the internal appeal process, neither
the initial record nor the supplenentary nedical informtion

provi ded any objective support for plaintiff’s disability



claim As a result, defendant asserts that it properly denied
plaintiff’s claimfor benefits. The claimwas denied
initially, on appeal and after three reconsiderations.

Def endant now contends that plaintiff’'s benefits package is
governed by ERI SA, and that as such, plaintiff’s renedies are
limted to those provided by ERISA's renmedi al schene.

Al t hough plaintiff did not assert an ERI SA count in his
original conplaint, this Court granted plaintiff |eave to
anend the conplaint. Plaintiff filed the amended conpl ai nt
all eging an ERI SA count on October 21, 2002. At this tine,
however, this Court need only consider defendant’s notion for
sunmary judgnment on the state breach of contract and bad faith
cl ai ms, because defendant did not seek sunmary judgnment on the
ERI SA count.

1. Discussion

A. Jurisdiction

Plaintiff brought this action in the Rhode Island
Superior Court on July 17, 2001 alleging state | aw clai ns of
bad faith and breach of contract. On August 22, 2001,
def endant renoved the case pursuant to this Court’s federa
guestion jurisdiction and diversity jurisdiction.

Ordinarily, “federal defenses including preenption do not

by thensel ves confer federal jurisdiction over a well-pleaded



conplaint alleging only violations of state law.” Hotz v.

Bl ue Cross and Blue Shield of Massachusetts, Inc., 292 F.3d

57, 59 (1%t Cir. 2002)(enphasis in original). Thus, a
def endant usually would be required to rely on diversity
jurisdiction for renmoval purposes in a case such as this.
Nevert hel ess, the doctrine of conplete preenption is

applicable here. The First Circuit in Danca v. Private Health

Care Systenms, Inc., 185 F.3d 1, 4 (1st Cir. 1999) expl ained

that when a state law claim“inplicates an area of federal |aw
for which Congress intended a particularly powerful preenptive
sweep, the cause is deened federal no matter how pl eaded.”
Under the civil enforcenment provisions of ERISA federal
renmoval jurisdiction is permtted “over any state |aw clains
that in substance seek relief that is otherwise within the
scope of those ERI SA renmedy provisions.” Hotz, 292 F.3d at
59.1 Thus, the conplete preenption doctrine applies to a
state law suit alleging bad faith and breach of contract for
the i mproper processing of a benefits claimunder an ERI SA

pl an. Danca, 185 F.3d at 5. Defendant, therefore, properly

Defendant filed its nmotion for summary judgnent on August 20,
2002. At the time of the filing, only state | aw counts were pendi ng
before this Court. Nevertheless, on Cctober 21, 2002, plaintiff
filed an anended conplaint alleging an ERISA claim Consequently,
this Court now has federal question jurisdiction over the ERISA claim
in addition to the state clains previously discussed.
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renoved the present case to federal court.
B. Standard for Summary Judgnent
Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on summary judgnment notions:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any materi al
fact and that the noving party is entitled to a judgnent
as a matter of |aw.
Fed. R Civ. P. 56(c). The critical inquiry is whether a
genui ne issue of material fact exists. A genuine issue is one
“supported by such evidence that a reasonable jury, draw ng
favorabl e inferences, could resolve it in favor of the

nonnovi ng party.” Hershey v. Donaldson, Lufkin & Jenrette

Securities Corp., 317 F.3d 16, 19 (1st Cir. 2003)(interna

guotation marks omtted). Furthernore, a material fact is
“one that m ght ‘affect the outcome of the suit under the

governing law.'" United States v. One Parcel of Real Property,

960 F.2d 200, 204 (1st Cir. 1992) (quoting Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 248 (1986)).
On a notion for summry judgnent, the noving party bears

the initial burden of showi ng that there are no genui ne issues



of material fact for trial. Celotex Corp. v. Catrett, 477

U.S. 317, 323 (1986). This burden may be nmet by show ng the
court that a |ack of evidence exists to support the nonnoving

party’s case. Rochester Ford Sales, Inc. v. Ford Mtor Co.,

287 F.3d 32, 39 (1st Cir. 2002). Upon discharging that burden
t he nonnmoving party nust denmonstrate that the trier of fact
could reasonably find in the nonnmoving party’s favor with
respect to each issue on which that party has the burden of
proof at trial. 1d. 1In the end, the court nust view al
evidence and related inferences in the light nost favorable to
t he nonmoving party. [d. “[When the facts support plausible
but conflicting inferences on a pivotal issue in the case, the
judge may not choose between those inferences at the summary

j udgnment stage.” Coyne v. Taber Partners 1, 53 F.3d 454, 460

(1st Cir. 1995). Indeed, as this witer has expl ai ned,
"[s]ummary judgnment is not appropriate nmerely because the
facts offered by the noving party seem nost plausible, or

because the opponent is unlikely to prevail at trial."

Gannon v. Narragansett Elec. Co., 777 F. Supp. 167, 169
(D.R . 1991).

B. The Statutory Background of ERI SA

An enpl oyee benefit plan under ERISA includes an enpl oyee

wel fare benefit plan, an enpl oyee pension benefit plan or a



plan that is both a welfare benefit and a pensi on benefit
plan. 29 U S.C. § 1002(3) (2000). An enployee welfare
benefit plan is a plan, fund or program which is established
and mai ntai ned by an enpl oyer for the purpose of providing
certain health care benefits, such as disability benefits, to
the program s participants or beneficiaries. 1d. 8§ 1002(1).
In the case at bar, plaintiff’s group health insurance policy
offered long termdisability benefits, and thus the policy is
a welfare benefit plan under ERI SA provided the policy was
establ i shed or maintained by plaintiff’s enployer. 1d.

As the First Circuit has discussed, no single act of the
enpl oyer by itself is dispositive of whether an enpl oyer has

established a plan, fund or program Denmars v. ClIGNA, Corp.

173 F.3d 443, 446 (1t Cir. 1999). No “authoritative
checklist” exists for a court to consult in order to determ ne
whet her an enpl oyer has established an ERI SA program

Bel anger v. Wman- Gordon Co., 71 F.3d 451, 455 (1st Cir. 1995).

Nevert hel ess, if a reasonabl e enpl oyee would “perceive an
ongoi ng comm tnment by the enployer to provide enpl oyee
benefits” in light of existing facts and circunstances, then
an ERISA plan is likely to exist. [|d. That is, a court nust
determ ne whether the offering of the enployee benefit was an

express intention on the part of the enployer to provide



benefits on an ongoing long-termbasis. 1d. This express
intention may be mani fested by the enployer’s *“undertaki ng of
continuing adm nistrative and financial obligations.” New

England Mut. Life Ins. Co., Inc. v. Baig, 166 F.3d 1, 3 (1st

Cir. 1999)(quoting Belanger, 71 F.3d at 454.). See also

DAOiviera v. Rare Hospitality Intern., Inc., 150 F. Supp. 2d

346, 351 (D.R. 1. 2001)(This witer explaining that “the main
inquiry is whether the plan in question relies on an ongoi ng
adm ni strative process for inplenmentation.”).

In the present case, an affidavit from Hi ghmark enpl oyee,
Laurie Roth, indicates that Giggs & Browne entered into a
contract with H ghmark in order to offer Giggs & Browne
enpl oyees the benefits plaintiff now clains. (Def.’s Mem
Summ J. at 5.) Furthernore, plaintiff received a discount on
his policy prem uns on account of his enploynent with Giggs
and Browne. (ld.) Giggs & Browne also contributed toward
plaintiff’s premiuns, and as a result, he enjoyed a higher
| evel of coverage because of his enploynent with the conpany.
(Ld.) Plaintiff’s own deposition testinony further supports
the conclusion that Giggs & Browne established and mai nt ai ned
an enmpl oyee benefit plan in accordance with ERI SA's statutory
requi renments. (ld.) Plaintiff acknow edged in his deposition

that he received a policy application from Giggs & Browne,



that the application offered benefits to its enpl oyees and
that the conpany contributed toward the prem um paynments while
si mul taneously offering a payroll deduction service to its
enpl oyees. (ld.) Finally, plaintiff testified in his
deposition that the benefits package offered by Giggs &
Browne was the primary reason why he sought enploynment wth

t he conpany. (lLd. 5-6.)

Taking into account Roth's affidavit in addition to
plaintiff’s own deposition testinmony, it is evident that the
long termdisability group policy to which plaintiff bel onged
was part of a benefits package established and mai ntai ned by
Giggs & Browne. As a result, the disability policy is part
of an “enpl oyee benefit plan” as defined by ERI SA. Thus, the
remedi al structure provided by ERISA is applicable to the
present case.

C. The Preenption Franmework

Approximately thirty years before Congress enacted ERI SA
with its acconpanying saving clause provision, Congress passed
t he McCarran-Ferguson Act, 15 U.S.C. § 1011 (2000), in order
to protect the ability of the States to “tax and regul ate the

busi ness of insurance.” Metropolitan Life Ins. Co. v.

Massachusetts, 471 U.S. 724, 744 n. 21 (1985) (i nternal

guotation marks omtted). The MCarran-Ferguson Act provides
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that “the continued regulation and taxation by the several
States of the business of insurance is in the public interest,
and that silence on the part of the Congress shall not be
construed to inpose any barrier to the regulation or taxation
of such business by the several States.” 15 U.S.C. § 1011
(enmphasi s added). Congress enacted the MCarran-Ferguson Act
primarily because it was concerned with “the type of state
regul ati on that centers around the contract of
insurance....[t]he relationship between insurer and insured,
the type of policy which could be issued, its reliability, its
interpretation, and enforcenent....Statutes ai ned at
protecting or regulating this relationship, directly or
indirectly, are laws regul ating the business of insurance.”

Metropolitan Life, 471 U S. at 743-744 (italics in

original)(internal quotation marks omtted). |In order to
reinforce the ability of the States to regulate the “business
of insurance” as stipulated by the MCarran-Ferguson Act,
Congress used conparable wording in the ERI SA saving cl ause by
provi ding that “any |aw of any State which regul ates

i nsurance” will not be preenpted by federal law. |d. at 744
n. 21. Thus, while both the MCarran-Ferguson Act and the
saving clause were crafted so as to spare conparable state

| egislation fromfederal preenption, precisely what type of

11



| egi slation should be spared is still an open question. The
statutes thenselves provide little insight into what the
phrases “busi ness of insurance” and “regul ates insurance” mean
on a practical |evel.

As a result, the Suprenme Court over the years has assuned
the responsibility of flushing out the substantive nmeaning
behind ERI SA's statutory preenption provisions, particularly

when the saving clause has been at issue. See, e.qg., UNUM

Life Ins. Co. of Am v. Ward, 526 U S. 358 (1999); Pilot Life

Ins. Co. v. Dedeaux, 481 U.S. 41 (1987); Metropolitan Life

Ins., 471 U.S. at 732. The Court stressed in Pilot Life that

“the express pre-enption provisions of ERISA are deliberately
expansi ve, and designed to ‘establish pension plan regulation
as exclusively a federal concern.’”” 481 U.S. at 45-46 (quoting

Al essi v. Raybestos-Manhattan, Inc., 451 U.S. 504, 523

(1981)). Despite the statute’s broad reach, however, Congress
did not intend for all state |aws affecting enpl oyee benefit
plans to fall victimto ERI SA preenption. 1In fact, the saving
clause of 29 U.S.C. § 1144(b)(2)(A) (2000) protects from ERI SA
preenption any state |l aw that regul ates insurance.
Nevert hel ess, the saving clause does not exist in isolation;
rather, it is part of a nuch |arger regulatory schene. Pilot

Life, 481 U.S. at 51 (explaining that a court “nust not be

12



gui ded by a single sentence...but [nust] |ook to the

provi sions of the whole law, and to its object and policy.").
In order to determ ne whether a state statute falls

within the saving clause of ERISA, the state statute in

guestion nmust pass a two part analysis. This analysis begins

with the “commopn sense” test to determ ne whether the statute

“regul ates insurance.” Metropolitan Life, 471 U. S. at 740.

Then, the three factors laid out in Metropolitan Life nust be

considered in order to determ ne whether the state | aw

regul ates the “business of insurance” as required by the
McCarran- Ferguson Act. 1d. at 743. Nevertheless, even if the
state statute passes this two part analysis, the statute may
still be subject to ERISA preenption. Congress intended for
ERI SA’s civil enforcenent scheme to be exclusive in order to
avoid the burdens that differing state regul ati ons woul d

i mpose on ERI SA's system for processing clainms and paying

benefits. Shaw v. Delta Air Lines, Inc., 463 U. S. 85, 105

(1983). Thus, if the statute interferes with Congress’
express intention that ERISA's civil enforcement schene be the
excl usi ve vehicle through which plan participants and
beneficiaries can sue for benefits denied by their insurers,
the statute will not gain the protection of ERI SA's saving

cl ause. See Pilot Life, 481 U. S. at 52.

13



D. Rhode Island’s Bad Faith Statute

Since the insurance policy at issue is governed by
ERI SA's statutory requirenments, this Court nust determn ne
whet her plaintiff’'s state | aw causes of action are preenpted.
Consequently, this Court first considers whether Rhode
I sland’ s bad faith statute “regul ates i nsurance” under the
conmon sense view. Under this portion of the analysis, a
state |law nmust be “specifically directed toward that

industry.” Pilot Life, 481 U.S. at 50. A nmere inpact on the

i nsurance industry is not sufficient to avoid preenption under
ERISA. 1d.2 1In order to deternmine whether a state lawis
specifically directed at the insurance industry, a court nust
consi der whether the statute has its roots in common | aw
principles of tort or contract |law, or whether the | aw sets

forth a mandatory rule for insurance contracts. |1d.; Ward,

2Rhode Island’ s bad faith insurance statute provides in relevant
part:
(a) Notwithstanding any law to the contrary, an insured under
any insurance policy as set out in the general laws or
ot herwi se may bring an action against the insurer issuing the
policy when it is alleged the insurer wongfully and in bad
faith refused to pay or settle a claimnmade pursuant to the
provi sions of the policy, or otherwise wongfully and in bad
faith refused to tinely performits obligations under the
contract of insurance. |In any action brought pursuant to this
section, an insured may al so make claimfor conpensatory
darmages, punitive danmages, and reasonabl e attorney fees.
§ 9-1-33.

14



526 U. S. at 371.

The Suprenme Court in Pilot Life discussed whether

M ssissippi’s bad faith law was a | aw which directly targeted
the insurance industry. The Court stated that “[e]ven though
the M ssissippi Suprenme Court has identified its |aw of bad
faith with the insurance industry, the roots of this |aw are
firmy planted in the general principles of Mssissippi tort
and contract law.” 1d. It could be argued, therefore, that

had the law in Pilot Life involved an i nsurance bad faith | aw

instead of a generally applicable bad faith provision, the
Court m ght have concluded that, under the conmon sense Vview,
the M ssissippi |law was directed at the insurance industry.
| ndeed, at first blush, it appears that, unlike the
M ssi ssi ppi | aw, Rhode Island' s bad faith statute directly
targets the insurance industry. The title of the statute
itself appears to conpel this conclusion, because the title
states that the statute applies to insurers who have denied
claims in bad faith.® See § 9-1-33.

The Seventh Circuit, however, has previously considered

this argument. In Smth v. Blue Cross & Blue Shield United of

W sconsin, 959 F.2d 655, 657 (7" Cir. 1992), the plaintiff

%Section 9-1-33 is entitled, “Insurer’s bad faith refusal to pay
a cl ai mmade under any insurance policy.”

15



attempted to convince the circuit that Pilot Life did not

apply to Wsconsin’s bad faith common | aw, because unlike the

general bad faith statute in Pilot Life, Wsconsin's | aw of

bad faith was specifically directed at the insurance industry.
The Seventh Circuit, however, concluded that the “distinction
[ coul d] not be maintained....[because] Wsconsin's |aw of bad
faith is simlarly planted in the general principles of...tort
and contract law.” [d. (internal quotation marks omtted).

This witer agrees. To assert that a bad faith statute
escapes its roots in the common |aw sinply because the word
“insurance” appears in its title defies conmmopn sense. A state
| egi sl ature cannot sidestep congressional intent, by nerely
inserting the word “insurance” into the title of a state
statute. To do so would underm ne the very essence of ERI SA
and its remedial structure. Thus, this Court holds that the
insertion of the word “insurance” into the title of a bad
faith statute cannot protect from ERI SA preenption what is
ot herwi se a conmon | aw cause of action.

As for the three factors interpreting the phrase
“busi ness of insurance” in the MCarran-Ferguson Act, a court
must consider (1) whether the state |aw has the effect of
spreading a policyholder’s risk, (2) whether the state | aw

constitutes an integral part of the policy relationship

16



bet ween the insurer and the insured, and (3) whether the | aw
islimted to entities within the insurance industry. Pilot
Life, 481 U.S. at 48-49. The Supreme Court recently noted,
however, that the factors are only “guideposts;” as a result,
a state | aw need not satisfy all three criteria in order to

survive preenption. Rush Prudential HMO Inc. v. Mran, 536

U.S. 355, __ , 122 S.Ct. 2151, 2163 (2002).

In Metropolitan Life, the Suprene Court concluded that

t he Massachusetts statute, Mass. CGen. Laws c. 175 § 47B
(1998), adhered to the *“business of insurance” requirenment in
the McCarran Ferguson Act. In short, 8 47B requires an
insurer of a general health insurance policy, an accident or
si ckness policy, or an enployee health care plan which covers
hospital and surgical expenses to provide certain specified
m nium nental health care benefits to its policyholders. 1d.
at 727. The Court concluded that 8 47B satisfied the first
McCarr an- Ferguson factor, because the section “intended to
effectuate the legislative judgnment that the risk of nmental
health care should be shared.” 1d. at 743. As the Tenth
Circuit explained in a case mrroring the one at bar, the

mandat ed benefits in Metropolitan Life affected the spreading

of risk, because the law required that a certain disease be

covered under the health i nsurance contracts. See Gayl or v.

17



John Hancock Mut. Life Ins. Co., 112 F.3d 460, 466 (10" Cir.

1997). This neans that the mandated benefits spread the risk
fromthe insured to the insurers and anong the insureds
t hemsel ves. 1d.

Unl i ke mandat ed benefits, however, a bad faith insurance
statute does not spread any risk anmong policyhol ders. A bad
faith | aw does not bring about a “change in the risk borne by
insurers and the insured, because it does not affect the
substantive ternms of the insurance contract.” |1d. There is
sinmply no indication that an insurance bad faith statute
intends for any risk of nedical care to be shared. Thus,
Rhode Island’ s bad faith insurance | aw does not satisfy the
first McCarran-Ferguson factor.

As for the second factor, in Metropolitan Life the Court

concl uded that mandated benefit |laws regulate an integral part
of the relationship between the policyhol der and insurer,
because mandat ed benefit laws |imt the type of insurance an
insurer can sell to a policyholder. 471 U S. at 743. 1In the
case of a bad faith statute, however, the policy relationship
is affected only to the extent that, under certain

circunmst ances, the policyholder can obtain punitive damges in

the event of a breach. Pilot Life, 481 U.S. at 51. The Eight

Circuit in Howard v. Coventry Health Care, of lowa, lInc., 293

18



F.3d 442 (8!" Cir. 2002) agreed. That circuit concluded that a
bad faith | aw does not regul ate insurance because it “does not
di ctate what bargains the insurer and insured nay or may not
reach; rather, it nerely provides the insured with an extra
remedy to [e]nsure the insured receives the benefit of its
bargain.” |d. at 447. Rhode Island’s common |aw prohibiting
bad faith, therefore, is “no nore ‘integral’ to the insurer-
insured relationship than any States’ general contract lawis

integral to a contract nade in that State.” Pilot Life, 481

U S at 51. Furthernore, the Rhode Island |aw is not integral
to the insurance industry, because, unlike mandated benefits,
the concept of bad faith stens fromcomon |aw tort and
contract principles. 1d.

Finally, with respect to the third MCarran-Ferguson

factor, the Supreme Court in Metropolitan Life concluded that

t he Massachusetts statute inposed a duty only on insurers to
provide the requisite benefits. 471 U S. at 743. It is

i ndi sputable that in the present case, the Rhode Island
statute is limted to entities within the insurance industry.
The fact that the word “insurance” appears in the title
denonstrates the statute’s linmted application. Nevertheless,
the mere fact that the word “insurance” appears in the title

does not support the conclusion that the Rhode |sland statute

19



regul ates the busi ness of insurance under the MCarran-
Fer guson Act.

Moreover, even if this Court were to conclude that Rhode
| sland’ s bad faith statute regul ates insurance under a conmon
sense view and that it regul ates the business of insurance as
requi red by the McCarran-Ferguson Act, the state statute would
still be preenpted by ERI SA, because it interferes with
congressional policy. See Rush, 536 U S. at __, 122 S.Ct.
at 2165 (explaining that the saving clause must “stop short of
subverting congressional intent.”). The Supreme Court in

Pilot Life noted that ERISA's civil enforcement schene

bal ances “the need for pronpt and fair clains settlenment
procedur es against the public interest in encouraging the
formati on of enployee benefit plans.” 481 U. S. at 54. The
Court explained that Congress deliberately included certain
remedies in the statute while intentionally excluding others.
Id. The Court enphasized that ERISA's civil enforcenent
schenme woul d be severely undermned if plaintiffs were
permtted to seek state | aw renmedi es whi ch Congress did not
include in ERISA. 1d. Indeed, there is a “presunption that a
remedy was deliberately omtted froma statute...when Congress
has enacted a conprehensive | egislative schenme including an

i ntegrated system of procedures for enforcenment.” |[d.

20



(internal quotation marks omtted) According to the Suprene
Court, one renmedy which Congress intentionally excluded from
ERI SA" s renedi al schene was punitive damages. 1d. Thus, the
puni tive damage renedy that the Rhode |Island |egislature
included in its bad faith statute directly conflicts with
congressional intent. Consequently, in order to ensure that
ERI SA’ s conprehensive renmedi al scheme remain the exclusive
vehi cl e through which plan participants and beneficiaries can
sue for benefits, this Court holds that ERI SA preenpts Rhode
| sl and’ s bad faith insurance statute.

Finally, it nmust be noted that a nmajority of the circuits
and nunerous district courts have addressed the issue that now
faces this Court.# The Fifth, Sixth, Seventh, Eighth, Ninth,
Tenth, and Eleventh Circuits have all explicitly stated that
bad faith statutes are preenpted by ERI SA, regardl ess of
whet her those statutes are generally applicable or directed at

the insurance industry per se.®> Although the First Circuit

‘“Plaintiff correctly points out that the Suprene Court has rul ed
that ERI SA preenption is not exclusive and that state statutes which
regul ate i nsurance, such as state notice-prejudice rules, escape
ERI SA preenption. See Ward, 526 U S. at 376-77. Neverthel ess,
notice-prejudice statutes are not bad faith insurance statutes, and
thus, this Court declines to extend the holding of Ward to the case
at bar.

See, e.d., Conover v. Aetna U S. Health Care Inc., 320 F.3d
1076, 1079 (10" G r. 2003) (appl ying Ckl ahoma law); Caffey v. UNUM
Life Ins. Co., 302 F.3d 576, 582 (6'" Gr. 2002); Howard, 293 F.3d at
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has not addressed the question of insurance bad faith statutes
specifically, the Circuit has held that state statutes

prohi biting unfair claimsettlement practices by insurance
conpani es are preenpted under ERI SA despite the saving cl ause.
Hotz, 292 F.3d at 60-61. Likew se, the Circuit has concl uded
that state law tort clainms for negligence are preenpted under
ERI SA. Danca, 185 F.3d at 7. The First Circuit has noted

t hat “general ly speaking, federal substantive |law and not
state law will govern a claimfor benefits under ERISA.” Nash

V. Trustees of Boston University, 946 F.2d 960, 964 n. 8 (1s

Cir. 1991)(enphasis in original). Thus, although the First

Circuit has not discussed the i ssue of bad faith statutes,

447 (applying lowa law); Walker v. Southern GCo. Services, Inc., 279
F.3d 1289, 1293, (11'" AQr. 2002)(applying Alabama law; CQull v. Gem
Ins. Co., 58 F.3d 1386, 1391 (9'" Gr. 1995)(explaining that clains
of insurance including bad faith are preenpted in keeping with
Congress’ intent that ERISA's civil enforcement schene be
exclusive.); Smth v. Blue Gross & Blue Shield United of Wsconsin,
959 F.2d 655, 658 (7'" Gr. 1992)(applying Wsconsin |law); Perkins v.
Tinme Ins. Co., 898 F.2d 470, 473 (5" CGr. 1990)(stating that “ER SA
clearly preenpts clains of bad faith as agai nst insurance comnpanies
for inproper processing of a claimfor benefits under an enpl oyee
benefit plan.”). See also Bell v. Ununprovident Corp., 222 F. Supp.
2d 692, 700 (E. D.Pa. 2002)(explaining that a claimalleging a breach
of the duty to act in good faith was preenpted by ERI SA.); Buote v.
Verizon New Engl and, 190 F. Supp. 2d 693, 704 (D.Vt. 2002)(expl ai ni ng
that “‘state laws’ under [ERI SA]...include state statutes as well as
state common | aw causes of action, such as torts for inproper

handl i ng of benefits.”); Allison v. Continental Cas. Ins. Co., 953 F.
Supp. 127, 129 (E D. Va. 1996)(explaining that “it is well settled
that common [ aw cl ains which relate to enpl oyee benefits plans

consi stently have been held to be preenpted by ERISA. It follows
that the common law claimof bad faith is preenpted as well.”)
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gi ven that nunerous courts have adhered to the Suprene Court’s

reasoning in Pilot Life and in |light of the decisions the

First Circuit has reached in conparable ERI SA cases, this
Court has little doubt that the First Circuit will hold that
ERI SA preenmpts Rhode Island’ s bad faith insurance statute.®
E. Breach of Contract
This Court need not engage in an el aborate anal ysis
regarding plaintiff’'s breach of contract claim for few causes
of action have their roots as deeply inmbedded in the compn
| aw as an ordinary breach of contract claim Thus, the
anal ysis this Court has undertaken to assess whether the
saving cl ause applies to Rhode Island’s bad faith insurance
statute also applies to plaintiff’s breach of contract claim
Therefore, in light of the above analysis, this Court holds
that plaintiff’s breach of contract claimis |likew se
preenpt ed by ERI SA.

[11. Concl usi on

For the aforenenti oned reasons, defendant’s nmotion for

sunmary judgnent is granted as to plaintiff’s breach of

SAl t hough the First Orcuit has not addressed the issue of state
law bad faith clainms, the District Court of Massachusetts has
concl uded that “actions asserting bad faith in handling [insurance]
clains are not deenmed to be directed to the regul ati on of insurance,
and are preenpted.” Andrews-d arke v. lLucent Technologies, Inc., 157
F. Supp. 2d 93, 106 (D. Mass. 2001).
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contract and bad faith clains. As defendant did not nove for
sunmary judgnment on plaintiff’s ERI SA count, that claimwl|

take its normal course.
No judgnment shall enter until all clains are resol ved.

It is so ordered.

Ronal d R Lagueux
April . 2003
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